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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas

81st General Assembly A B I II

Regular Session, 1997 HOUSE BILL 2166

By: Representative Cook

For An Act To Be Entitled
" AN ACT AUTHORI ZI NG THE DEPARTMENT OF POLLUTI ON CONTROL &
ECOLOGY TO REQUI RE ODOR ABATEMENT AND WETLAND PROTECTI ON
MEASURES | N CONFI NED SW NE PERM TS; TO CREATE A PRI VATE
RI GHT OF ACT FOR VI OLATI ONS OF THE Al R POLLUTI ON CONTROL
ACT AND PROVI DE FOR THE PAYMENT OF ATTORNEYSH AND EXPERTSH
FEES, AND FOR OTHER PURPCSES. "

Subtitle
“AN ACT CONCERNI NG PRI VATE RI GHTS OF
ACTI ON FOR Al R POLLUTI ON VI OLATI ONS AND
THE REGULATI ON OF CONFI NED SW NE
OPERATI ONS. =

BE I T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. (a) The General Assenbly finds that confined sw ne

operations provide econonic benefits to the state. The growth of swi ne

operations in recent years have increased the i nportance of good ani nal waste

managenent practices to protect citizens fromthe deterioration of the quality

of life, devaluation of property, and adverse health affects to the citizens

of the State of Arkansas. It is critical that the state bal ances the growth

of swine operations with effective safeguards for the citizens. It is the

intention of the state to pronpte a cooperative and coordi nated approach to

ani nal waste managenent anong the agencies of the state.

(b) To the above end, Title 8, Chapter 4 of the Arkansas Code

Annot ated is hereby anmended to add a new Subchapter 4, entitled ¥Confined

Swi ne Operations.» The provisions of Sections 3 through 6 of this Act shal

be conpiled in this new subchapter.
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(c) Further, Section 7 of this Act seeks to provide an adequate

right of legal renedy to private citizens adversely affected by air pollution

by anmendi ng exi sting | aw whi ch forecl oses such right.

SECTION 2. ¥DEFINITIONS.>»= For the purposes of this Act:

(1) ¥Department= means the Arkansas Department of Pollution Control &

Ecology, its Director, and his or her staff.

(2) ¥Commi ssi on= means the Arkansas Pollution Control & Ecol ogy

Commi ssion, or its sucessor

(2) ¥Confined Swine Operation= nmeans any lot or facility where sw ne

have been, are, or will be stabled or confined, which is required to receive a

permt fromthe department for liquid waste nmanagenent.

SECTION 3. PERM TS (a) An application for a permit for a confined sw ne

operation shall include proof of actual notice of the application for a permt

to all adjacent residents and shall al so provide proof of reasonable efforts

to provide notice of the application for a permt to adjacent non-residential

| andowner s.

(b) The departnment shall not grant a pernmit for a confined sw ne

operation located within one-quarter (1/4) nmile of any occupi ed residence,

busi ness, or other facility serving the public, unless the permt contains

conditions requiring operational controls approved by the departnent to abate

odors fromextending to places of public or private use. The departnment shal

extend technical assistance to persons who currently possess pernits issued by

the departnent for confined swi ne operations concerning denonstrated neans of

abating odors fromsuch facilities. Notwi thstanding the exceptions of A C A

68- 4- 305, the departnent shall have the authority to require such permt

conditions and enforce their ternms to the end of abating odors from confined

swi ne operations which unreasonably interfere with enjoynment of human life or

property.
(c) Fromthe effective date of this subchapter, no pernit shall be

i ssued for operations which do not conply with the buffer zone requirenents of

Secti on 4.

SECTI ON 4. BUFFER ZONE FROM WETLANDS. (a) No confinenent buil di ngs,

settling basins, holding ponds, other liquid waste contai nment structures or
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| and application of waste shall be located in or within three hundred twenty

(300) feet from wetl ands.

(b) "Wetlands" nmeans, for purposes of this act, |ands that have a

predom nance of hydric soil, are inundated or saturated by water or ground

water at a frequency and duration sufficient to support a preval ence of

hydr ophyti c vegetation typically adapted for life in saturated soi

conditions, and, under normal circunstances, do support a preval ence of

hydr ophytic vegetation. For the purposes of this Section, ¥nornal

ci rcunst ances>= neans soil and hydrol ogic conditions that are normally present

wi t hout regard to whet her vegetati on has been renoved.

(b) Wetlands nust be identified through the confirmation of the three

(3) wetlands criteria: hydric soil, hydrol ogy, and hydrophytic vetegation

Al three criteria nust be net for an area to be identified as wetl ands.

SECTION 6. APPEALS FROM PERM TTI NG AND ENFORCEMENT ACTI ONS

REGULATI ONS. (a) The conmi ssion shall provide the opportunity for an

adj udi catory hearing to contest any permtting or enforcement action of the

department in its administration of this subchapter. Upon majority vote, the

commi ssion may initiate adjudicatory review of any departnent decision under

this subchapter.

(b) The commission is authorized to promul gate regul ati ons deened

necessary to clarify or inplenment the intent of this subchapter

SECTION 7. Arkansas Code 8-4-307 is anended to read as foll ows:
"8-4-307. Private rights unchanged-—Private rights.
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Any person adversely affected by the violation of this subchapter or any rule,

regul ati on, or order promul gated by the conm ssion shall have a private right

of action, in a court of conpetent jurisdiction, against the person violating

the law or rule, regulation, or order

SECTION 8. Al provisions of this act of a general and permanent nature
are anendatory to the Arkansas Code of 1987 Annotated and the Arkansas Code

Revi si on Comni ssi on shall incorporate the sane in the Code.

SECTION 9. If any provision of this act or the application thereof to
any person or circunstance is held invalid, such invalidity shall not affect
ot her provisions or applications of the act which can be given effect w thout
the invalid provision or application, and to this end the provisions of this

act are declared to be severable.

SECTION 10. All laws and parts of laws in conflict with this act are

her eby repeal ed.
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