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Stricken language would be deleted from present law. Underlined language would be added to present law.

State of Arkansas As Engrossed: S3/18/97
81st General Assembly A BI”
Regular Session, 1997 SENATE BILL 722

By: Senator Walker

For An Act To Be Entitled
" AN ACT CONCERNI NG REGULATI ON OF PRI VATI ZATI ON CONTRACTS
AND FOR OTHER PURPOSES. "

Subtitle

"AN ACT CONCERNI NG REGULATI ON OF

PRI VATI ZATI ON CONTRACTS. "

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. The General Assenbly finds and declares that using private

contractors to provide public services fornmerly provided by state enpl oyees

does not always pronpte the public interest. To ensure that citizens of the

state receive high quality public services at low cost, with due regard for

the taxpayers of the state and the needs of public and private workers, the

Ceneral Assenmbly finds it necessary to regulate such privatization contracts

in accordance with this act. The General Assenbly does not intend to restrict

the use of comunity facilities to provide care for clients of state agencies,

if any privatization contract relating to such facilities otherw se conplies

with the provisions of this act.

SECTION 2. As used in this act:

(1) "Agency", neans an executive office, departnment, division, board,

conmmi ssion or other office or officer in the executive branch of the

government of this state, with the exception of the Arkansas State Hi ghway

Commi ssi on and the Arkansas State Hi ghway and Transportation Departnment.

(2) "Dependent" the spouse and children of an enployee if the persons

woul d qualify for dependent status under the Internal Revenue Code or for whom
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As Engrossed: S3/18/97 SB 722

a support order has been or could be granted.

(3) "Privatization contract" an agreenent or conbi nation or series of

agreenents by which a non-governnental person or entity agrees with an agency

to provide services, valued at one hundred thousand dollars ($100, 000) or

nmore, which are substantially sinmilar to and in lieu of, services provided, in

whole or in part, by regular enpl oyees of an agency. Any subsequent

agreenent, including any agreenent resulting froma rebidding of previously

privatized service, or any agreenent renewi ng or extending a privatization

contract, shall not be considered a privatization contract. An agreenent

solely to provide | egal, management consulting, planning, engineering or

desi gn services shall not be considered a privatization contract.

SECTION 3. Privatization contracts; requirenments.

No agency shall mmke any privatization contract and no such contract

shall be valid unless the agency, in consultation with the Departnent of

Fi nance and Adninistration, first conplies with each of the foll ow ng

requi renents.

(1) The agency shall prepare a specific witten statenent of the

services proposed to be the subject of the privatization contract, including

the specific quantity and standard of quality of the subject services. The

agency shall solicit conpetitive sealed bids for the privatization contracts

based upon this statement. The day designated by the agency upon which it

will accept these sealed bids shall be the same for any and all parties. This

statenent shall be a public record, shall be filed in the agency and in the

Depart nent of Finance and Administration. The termof any privatization

contract shall not exceed five (5) years. No anendnent to a privatization

contract shall be valid if it has the purpose or effect of avoiding any

requi renent of this section.

(2) For each position in which a bidder will enpl oy any person

pursuant to the privatization contract and for which the duties are

substantially simlar to the duties perfornmed by a regul ar agency enpl oyee or

enpl oyees, the statenent required by subdivision (1) shall include a statenent

of the mininmum wage rate to be paid for the position, which rate shall be the

| esser of step one of the grade or classification under which the conparabl e

regul ar agency enployee is paid, or the average private sector wage rate for

the position as determ ned by the Departnment of Finance and Adnmini stration
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As Engrossed: S3/18/97 SB 722

Every bid for a privatization contact and every privatization contract shal

i nclude provisions for the contractor to pay not |ess than a percentage,

conparable to the percentage paid by the state for state enpl oyees, of the

costs of health insurance plans for every enpl oyee enpl oyed for not |ess than

twenty (20) hours per week pursuant to such contract. The health insurance

pl ans shall provide coverage to the enpl oyee and the enpl oyeeds spouse and

dependent children. Each contractor shall submit quarterly payroll records to

the agency, listing the name, address, social security nunmber, hours worked

and the hourly wage paid for each enployee in the previous quarter. The

Attorney CGeneral may bring a civil action for equitable relief to enforce this

subdi vision or to prevent or remedy the disnmissal, denption or other action

prej udi cing any enployee as a result of a report of a violation of this

subdi vi si on.

(3) Every privatization contract shall contain provisions requiring the

contractor to offer avail able enpl oyee positions pursuant to the contract to

qualified regul ar enpl oyees of the agency whose state enpl oynent is term nated

because of the privatization contract and who satisfy the hiring criteria of

the contractor. Every contract shall also contain provisions requiring the

contractor to conply with a policy of nondiscrim nation and equal opportunity

and to take affirmative steps to provide equal opportunity.

(4) The agency shall prepare a conprehensive witten estimte of the

costs of regul ar agency enpl oyees providing the subject services in the npst

cost efficient manner. The estimate shall include all direct and indirect

costs of regul ar agency enpl oyees provi ding the subject services, including

but not limted to, pension, insurance and ot her enpl oyee benefit costs. For

the purpose of this estimate. The estinate shall remain confidential unti

after the final day for the agency to receive sealed bids for the

privatization contract pursuant to subdivision (1), at which tine the estimate

shall become a public record, shall be filed in the agency and in the

Depart nent of Finance and Adm ni stration.

(5) The agency shall provide adequate resources for the purpose of

encour agi ng and assi sting present agency enployees to organize and subnit a

bid to provide the subject services. The agency shall consider any enpl oyee

bid on the sane basis as all other bids. An enployee bid may be nade as a

joint venture with other persons.

(6) After soliciting and receiving bids, the agency shall publicly
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As Engrossed: S3/18/97 SB 722

desi gnate the bidder to which proposes to award the contract. The agency

shall prepare a conprehensive witten analysis of the contract cost based upon

the designate bid, specifically including the costs of transition from public

to private operation of additional unenploynment and retirenent benefits, if

any, and of monitoring and otherwi se adm ni stering contract performnce. |If

the desi gnated bidder proposes to performany or all of the contract outside

the boundaries of the state, the contract cost shall be increased by the

anount of incone tax revenue, if any, which will be lost to the state by the

corresponding elinination of agency enpl oyees, as deternined by the Departnent

of Finance and Adm nistration to the extent that it is able to do so.

(7) The head of the agency shall each certify in witing to the

Depart nent of Finance and Administration, that:

(A) he has conplied with all provisions of this act and of al

ot her applicabl e | aws;

(B) the quality of the services to be provided by the designated

bidder is likely to satisfy the quality requirements of the statenent prepared

pursuant to subdivision (1), and to equal or exceed the quality of services

whi ch coul d be provided by regul ar agency enpl oyees pursuant to subsection
(4);

(C) the contract cost pursuant to subdivision (6) will be |ess

than the estimated cost pursuant to subdivision (4), taking into account al

conpar abl e types of costs;

(D) the designate bidder and its supervisory enpl oyees, while in

the enpl oy of the designated bidder, have no adjudicated record of substanti al

or repeated willful nonconpliance with any rel evant federal or state

regul atory statute including, but not linmted to, statutes concerning | abor

rel ati ons, occupational safety and health, nondi scrimination and affirmtive

action, environnmental protection and conflicts of interest; and

(E) the proposed privatization contract is in the public

interest, in that it neets the applicable quality and fiscal standards set

forth in this act.

SECTION 4. Al provisions of this act of a general and permanent nature
are anendatory to the Arkansas Code of 1987 Annotated and the Arkansas Code

Revi si on Comni ssi on shall incorporate the sane in the Code.
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As Engrossed: S3/18/97 SB 722
SECTION 5. If any provision of this act or the application thereof to

any person or circunstance is held invalid, such invalidity shall not affect

ot her provisions or applications of the act which can be given effect w thout

the invalid provision or application, and to this end the provisions of this

act are declared to be severable.
SECTION 6. Al laws and parts of laws in conflict with this act are

her eby repeal ed.

/ s/ wal ker
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