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Stricken language would be deleted from and underlined language would be added to the law asit existed
prior to this session of the General Assembly.

State of Arkansas As Engrossed: H3/7/01 H3/20/01 H3/29/01
83rd General Assembly A | I I
Regular Session, 2001 HOUSE BILL 1841

By: Representative Napper

For An Act To Be Entitled
ARKANSAS FAIR COMPETITION ACT; AND FOR OTHER
PURPOSES .

Subtitle
ARKANSAS FAIR COMPETITION ACT.

BE 1T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Short title.

This act shall be known as the ‘“Arkansas Fair Competition Act'.

SECTION 2. Legislative findings — Purpose, interpretation, and scope.

(a) The General Assembly finds that fair competition is fundamental to

the free market system. The unrestrained interaction of competitive forces

will vield the best allocation of Arkansas’s economic resources, the lowest

prices, the highest quality, and the greatest material progress, while at the

same time providing an environment conducive to the preservation of our

democratic and social institutions.

(b) The purpose of this act is to maintain and promote economic

competition in Arkansas commerce, to provide the benefits of that competition

to consumers and businesses in the state, and to establish efficient and

economical procedures to accomplish these purposes and policies.

(c) This act applies to conduct proscribed that affects Arkansas

commerce.

(d) Where not otherwise inconsistent and to the extent constitutionally

permissible, this act shall be construed in conjunction with rulings and

judicial interpretations of comparable federal antitrust laws.
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SECTION 3. Definitions.

For purposes of this act:

(1) “Arkansas commerce’” means any economic activity occurring wholly or

partly within the State of Arkansas, or which affects economic activity within

the State of Arkansas;

(2) “Person” means any natural person, corporation, firm, partnership,

limited partnership, trust, association, or any other legal or commercial

entity.

SECTION 2. Unreasonable restraint of trade or commerce.

A contract, combination, or conspiracy between two (2) or more persons

in unreasonable restraint of Arkansas commerce is unlawful.

SECTION 5. Monopolies.
It is unlawful to monopolize, attempt to monopolize, or combine or

conspire to monopolize any line of Arkansas commerce.

SECTION 6. Acquisitions that substantially lessen competition.

(a) 1t is unlawful for a person to acquire, directly or indirectly, the

whole or any part of the stock, share capital, or other equity interest, or

the whole or any part of the assets of, another person engaged in Arkansas

commerce, if the effect of the acquisition may be substantially to lessen

competition or to tend to create a monopoly of any line of Arkansas commerce.

(b)(1) This section shall not apply to persons purchasing the stock or

other equity interest of another person solely for investment and who does not

use those assets by voting or otherwise to bring about, or attempt to bring

about, the substantial lessening of competition.

(2) This section shall not prevent a person engaged in Arkansas

commerce from causing the formation of subsidiary corporations or other

business organizations, or from owning and holding all or a part of the stock

or equity interest of the subsidiary corporations or other business

organizations, where the effect of the transaction is not to lessen

competition substantially.

SECTION 7. Exempt activities.
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This act shall not be construed to prohibit:

(1) Activities that are exempt from the operation of the federal

antitrust laws, as exists on January 1, 2002;

(2) Activities required or affirmatively approved by any law of this

state, of the United States, or by a requlatory agency of this state or of the

United States acting under any constitutional or statutory authority vesting

the agency with this power, as exists on January 1, 2001;

(3) Activities of a municipality, its officers, or employees acting in

an official capacity, to the extent that those activities are authorized or

directed by state law; and

(4) The existence and operation of any labor, agricultural, or

horticultural organization instituted for the purpose of mutual help, while

lawfully carrying out its legitimate objectives.

SECTION 8. Act of officers, directors, representatives, or agents

acting within the scope of their authority.

()(1) A corporation, firm, partnership, limited partnership, trust,

association, or other legal or commercial entity is liable for the acts of its

officers, directors, representatives, or agents acting within the scope of

their authority, whether they are acting on their own behalf and for their own

benefit, or acting for the corporation, firm, partnership, limited

partnership, trust, association, or other legal or commercial entity in their

representative capacity.

(2) Proof of the acts of any officer, director, representative,

or agent shall be received as prima facie proof of the acts of the

corporation, firm, partnership, limited partnership, trust, association, or

other legal or commercial entity itself.

(b)(1) When a person violates any of the provisions of this act, the

violation is that of the individual directors, members, officers, managers,

employees or agents of the corporation, firm, partnership, limited

partnership, trust, association, or other legal or commercial entity who

knowingly authorized, ordered, aided, abetted, or advised in the commission of

any of the acts constituting in whole or in part the violation, whether the

individuals acted on their own behalf and for their own benefit, or for the

corporation, firm, partnership, limited partnership, trust, association, or

other legal or commercial entity in their representative capacity.
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(2) The individuals in their capacity as individuals are subject

to the provisions of this act, and may be joined as additional defendants in

the proceedings against the corporation, firm, partnership, limited

partnership, trust, association, or other legal or commercial entity.

SECTION 9. Civil actions and settlements by the Attorney General.

(a) If the Attorney General has reason to believe that any person is

engaging, has engaged, or is about to engage in any act or practice declared

unlawful by this act, the Attorney General may bring an action in the name of

the state against that person to:

(1) Obtain declaratory judgment that the act or practice violates

the provisions of this act;

(2) Enjoin any act or practice that violates the provisions of

this act by issuance of a temporary restraining order or preliminary or

permanent injunction, without bond, upon providing appropriate notice;

(3) Recover on behalf of the state and its agencies actual

damages or restitution for loss incurred either directly or indirectly;

(4) Recover:

(A) Civil penalties of up to fifty thousand dollars

($50,000) per violation of sections 4 or 5 of this act, or any injunction,

judgment or consent order issued or entered into pursuant to this act; and

(B) Reasonable expenses, investigative costs, and attorney

fees; and

(5) Obtain an order requiring divestiture of any assets:

(A) Acquired in violation of section 6 of this act, to the

extent determined necessary by the circuit court in order to avoid the

creation of a monopoly or any likely substantial lessening of competition

resulting from the transaction found violative of section 6 of this act; or

(B) To restore competition in any line of Arkansas commerce

which has been eliminated by a violation of this act.

(b) The Attorney General may also bring a civil action in the name of

the state, as parens patriae on behalf of natural persons residing in this

state, to secure monetary relief as provided under this act for injury

directly or indirectly sustained by those persons because of any violation of

sections 4 or 5 of this act, in accordance with the following provisions:

(D(A) The circuit court shall award the Attorney General as

4 021920011310.CPB002



© 00 N O 0o b~ W DN P

W W W W W W W NN DNDNMNDNDNDDNMNDNMDNDNDPRPLPRPPRFP PP P P P P P
o 0o~ WM P O O 0 N O O W NP O O 0W0WNO O M WOWN P O

AsEngrossed: H3/7/01 H3/20/01 H3/29/01 HB1841

monetary relief three (3) times the actual damages sustained for violations of

sections 4 and 5 of this act, and the cost of suit, including reasonable

attorney’s fee.

(B) The court shall exclude from the amount of monetary

relief awarded in the action any amount which duplicates amounts which have

been awarded for the same injury already or which are allocable to persons who

have excluded their claims pursuant to subdivision (b)(3) of this section.

(2)(A) In any action brought under this act, the Attorney General

shall, at these times, in a manner, and with the content as the court of

competent jurisdiction may direct, cause notice of the parens patriae action

to be given by publication.

(B) If the court finds that the notice given solely by

publication would deny due process of law to any person, the court shall

direct the Attorney General to give the notice as may be required by due

process of law.

(3)(A) Any person on whose behalf an action is brought under this

act may elect to exclude from the adjudication the portion of the Attorney

General’s claim for monetary relief attributable to the person by filing

notice of the election with the court within the time period specified in the

notice of the action given to the persons to be benefited by the action.

(B) Any person failing to give the notice shall be barred

during the pendency of the action from commencing an action in the person"s

own names for the injury alleged in the action and the final judgment in the

action shall be res judicata as to any claim which could be brought by the

person under this act based on the facts alleged or proven in the action.

(4) All damages shall be distributed in a manner that will afford

each person a reasonable opportunity to secure the person®s appropriate

portion of the net monetary relief.

(c)(1) In lieu of instigating or continuing an action or proceeding, or

to conclude an investigation commenced or contemplated under section 10 of

this act, the Attorney General may accept a consent decree with respect to any

act or practice alleged to be a violation of this act.

(2) The consent decree may include a stipulation for the payment

of civil penalties, the Attorney General’s reasonable expenses, investigative

costs and attorney’s fees, an agreement to pay damages, or to allow for

restitution of money, property, or other things received in connection with a
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violation of this act, and agreed to injunctive provisions.

(3) Before any consent decree entered into pursuant to this

section is effective, it shall be approved by the circuit court or if an

action has already been commenced, the court in which the action is pending

and entry made in that court in the manner required for making an entry of

judgment.

(4) |If the consent decree submitted to the court is to settle an

action brought under subdivision (b) of this section, notice of the proposed

settlement shall be given in the manner as the court directs.

(5) Once court approval is received, any breach of the conditions

of the consent decree shall be treated as a violation of a court order, and

shall be subject to all penalties provided by law for violation of court

orders, including the penalties set forth in section 11 of this act.

(d) In addition to actions under state law, the Attorney General may

proceed under any antitrust laws in the federal courts on behalf of this state

or any of its agencies, or as parens patriae on behalf of natural persons in

this state.

SECTION 10. Civil investigations.

(a) If the Attorney General has reason to believe that a person is

engaging or has engaged in any act or practice declared unlawful by this act,

the person may, prior to the institution of a civil proceeding, execute iIn

writing and cause to be served upon any person who is believed to have

information, documentary material, or physical evidence relevant to a civil

investigation, a written civil investigative demand requiring that person to

appear and give oral testimony, under oath, concerning documentary material or

information, or to produce relevant documentary material or physical evidence

for examination, at a reasonable time and place as may be stated in the

investigative demand, or to furnish any combination thereof, concerning the

conduct of any Arkansas commerce that is the subject matter of the

investigation.

(b) To accomplish the objectives and to carry out the duties prescribed

by this act, the Attorney General may also issue subpoenas to any person and

conduct interviews in aid of any investigation or inquiry.

(c) The scope of any civil investigative demand or subpoena shall be

consistent with the scope of discovery as provided for by the Arkansas Rules
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of Civil Procedure, as exists on January 1, 2001.

(d) At any time before the return date specified in a civil

investigative demand, a petition to extend the return date, or to modify or

set aside the demand, stating good cause, may be filed in the circuit court of

the county in Arkansas where the person served with the demand resides or has

a principal place of business, or if the person is not an Arkansas resident or

the principal place of business is not located in Arkansas, in the circuit

court in Pulaski County.

(e) Except as provided in subsection (f) of this section, any

procedure, testimony taken, or material produced under this section shall be

kept confidential by the Attorney General before bringing an action against a

person under this act for the violation under investigation unless

confidentiality is waived by the person whose testimony is disclosed, or is

waived by the person who produced to the Attorney General or his designee the

material being disclosed, or the disclosure is authorized by court order.

(f) The Attorney General or a designee may disclose the testimony or

material to a person who has a need to know the information and is employed by

this state, the United States, or any other state, if, before disclosure, the

receiving official agrees in writing to comply with the confidentiality

provisions of this section and the Attorney General or a designee has

determined prior to making the disclosure that disclosure to the receiving

person is reasonably necessary to permit proper enforcement of the antitrust

laws of the United States or any state.

(g) The Attorney General or the Attorney General’s designee may exclude

from the place of any examination any person, except the person being examined

and that person’s counsel under this section.

SECTION 11. Failure to obey civil investigative demand or subpoena.

(a) If any person fails or refuses to obey any subpoena or civil

investigative demand issued by the Attorney General, the Attorney General may,

after notice, apply to the circuit court and, after a hearing, reguest an

order ordering the person to comply with the subpoena or civil investigative

demand issued by the Attorney General, along with reasonable costs and

attorneys”’ fees incurred.

(b) Disobedience of any order entered under the provisions of this

section shall be treated as a violation of a court order, and subject the

7 021920011310.CPB002



© 00 N O 0o M~ W DN P

W W W W W W W NN DNDNMDNDNDDNMNDNDDNDNDPERPLPRPPRFP PP P P P P P
o 0o~ WM P O O 0 N O O W NP O O 0W0NO O MM WOWNPFL O

AsEngrossed: H3/7/01 H3/20/01 H3/29/01 HB1841

offending person to all penalties provided by law for violations of court

orders.

SECTION 12. Violation of court orders and consent decrees — penalties.

Any person who violates the terms of a consent order entered into

pursuant to section 9 of this act, or any other judgment or final order

entered into under the provisions of this act, shall forfeit and pay a civil

penalty of not more than fifty thousand dollars ($50,000) for each violation,

the amount of the penalty to be determined by the district court issuing the

judgment or order, or approving the consent decree.

SECTION 13. Additional relief of circuit court authorized.

(a) When the state prevails in any action brought under section 9 of

this act, the court shall award reasonable costs and attorney’s fees to the

Attorney General.

(b) In addition, the court may:

(1) Make orders or judgments as necessary to prevent the use or

employment by a person of any act or practice declared unlawful by this act;

(2) Make orders or judgments as necessary to compensate persons

for damages sustained or to provide for restitution to persons of money,

property or other things received from persons in connection with a violation

of this act:

(3) Appoint a receiver to oversee assets or order sequestration

of assets whenever it appears that the defendant threatens or is about to

remove, conceal or dispose of property to the damage of persons to whom

restoration would be made under this subsection and assess the expenses of a

master, receiver or escrow agent against the defendant; and

(4) Grant other appropriate relief.

SECTION 14. Private causes of action.

(a) Any person injured directly or indirectly, or threatened with

direct or indirect injury by reason of anything prohibited by this act, may

bring an action in the circuit court in the county in which the defendant

resides or has his principal place of business and shall recover three (3)

times their actual damages sustained, and, as determined by the court,

reasonable costs and attorney’s fees.
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(b) The court may award injunctive relief.

(c) If the defendant does not reside in or have a principal place of

business i1In this state, the action may be brought in any circuit court in this

state.

(d) The court shall take all steps necessary to avoid duplicate

recovery, including but not limited to the transfer and consolidation of all

related actions.

SECTION 15. Awards to the Attorney General — Use of moneys.

(a) There shall be established within the Office of Attorney General an

Antitrust Enforcement Account into which all costs and fees recovered by the

Attorney General under the terms of this act or the federal antitrust laws

shall be remitted.

(b) The costs and fees deposited into the Antitrust Enforcement Account

of the Attorney General’s Office shall be used for the furtherance of the

Attorney General’s duties and activities under this act.

SECTION 16. Statute of limitations.

(a) Any action brought by the Attorney General pursuant to this act is

barred if it is not commenced within five (5) years after the cause of action

accrues.

(b) Any other action brought pursuant to this act is barred if it is

not commenced within five (5) vears after the cause of action accrues, or

within one (1) year after the conclusion of an action brought by the state

pursuant to this act based in whole or in part on any matter complained of in

the subsequent action, whichever is the later.

(c) The foregoing statute of limitations shall be tolled during any

period when the defendant in any action fraudulently concealed the events upon

which the cause of action is based.

SECTION 17. Action affecting interstate or foreign commerce.

No action under this act shall be barred on the ground that the activity

or conduct complained of in any way affects or involves interstate or foreign

commerce.

SECTION 18. Service of civil investigative demands or pre-litigation

9 021920011310.CPB002
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subpoenas.
Service of a civil investigative demand or pre-litigation subpoena under

this act may be made personally within this state or by mailing service by

registered or certified mail to the last known place of business, residence,

or abode of the person within or without this state.

SECTION 19. Venue.

(a) Any action, application, or motion brought by the Attorney General

against a person under this act may be filed in the circuit court of the

county in which the person resides or has his principal place of business, or

in the circuit court of Pulaski County.

(b) If the person does not reside in or have a principal place of

business in this state, the pleading may be brought in any circuit court in

this state.

SECTION 20. Arkansas Code 4-75-201 through 4-75-211 is repealed.

10 021920011310.CPB002
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SECTION 21. Arkansas Code 4-75-301 through 4-75-314 is repealed.
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